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In the Court of Appeals of the District of 

Columbia 


No. 5456 

Floyd Vaughan Patterson, appellant 

v. 

United States of America, appellee 


ON APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


BRIEF FOE THE UNITED STATES 


A. CONCISE STATEMENT OF THE CASE, QUESTIONS 
INVOLVED, AND MANNER IN WHICH RAISED 

Appellee does not accept appellant’s statement 
of the case set forth at page 1 of his brief.: In the 
court below plaintiff brought suit against the 
United States by filing a petition under Section 19 
of the World War Veterans’ Act, 1924, as amended. 
He alleged that while serving in the army of the 
United States he was insured under a war risk in¬ 
surance policy in the sum of $10,000 and that while 
said policy was in full force and effect he became 
and was at the time of his discharge from the serv¬ 
ice on the fifth day of August, 1920, totally and 

(i) 


i 
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permanently disabled and therefore under the 
terms of the policy was entitled to receive $57.50 
per month from the said fifth day of August, 1920, 
to the time of the filing of the suit on or about 
July 13, 1927. He attached to his petition certifi¬ 
cate #159364 which certified that Floyd Vaughan 
Patterson had applied for insurance in the amount 
of $10,000 payable in case of death or total and 
permanent disability in monthly installments of 
$57.50 and that said insurance became effective 
August 1, 1917. This certificate is marked “du¬ 
plicate” and is countersigned at Washington, June 
12,1924. To this petition the defendant filed three 
pleas, the first two of which were abandoned. The 
third plea admitted that the plaintiff had applied 
for and received a contract of war risk term in¬ 
surance. in the sum of $10,000, denied that pre¬ 
miums were paid thereon to include the month of 
August, 1920, as alleged, and averred that the $10,- 
000 contract lapsed for failure to pay the premium 
for the month of September, 1919, and that on the 
ninth day of October, 1919, the plaintiff while serv¬ 
ing with the defendant as a soldier in the army of 
the United States applied for and was granted a 
contract of war risk term insurance in the sum of 
$1,000. This plea further denied that the plaintiff 
became and was on the fifth day of August, 1920, 
permanently and totally disabled. It will thus be 
seen that two issues of fact are raised by the plead¬ 
ings in this case. At the trial it became apparent 
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from tlie testimony of the plaintiff that he had- 
abandoned his claim under any $10,000 (jontract 
and was seeking to recover under two contracts, 
one in the amount of $1,000 and a second in the 
amount of $9,000. Thereupon counsel for the 
plaintiff, quoting from the trial judge— 

became satisfied in their own minds and per¬ 
haps enforced somewhat by intimations by 
the court that they would have to abandon 
the claim under the original declaration. 

sought and received leave of court to again amend 

i 

the declaration and seek recovery on two policies, 
one for $1,000 and the other for $9,000. 

Evidence was offered and received on both issues 
of fact so formed. At the close of the plaintiff’s 
case the defendant made two motions, one for a 
directed verdict on the alleged application for 
$9,000 insurance and the other on the question of 
permanent and total disability. A verdict was di¬ 
rected on both questions, the trial court concluding 

I 

that there was not sufficient evidence upon which 
the jury could properly find that the plainjtiff had 
made application for and had received a $9,000 con¬ 
tract of war risk term insurance, and further that 
there was not sufficient evidence upon which the 
jury could properly find that the plaintiff became 

i 

and was permanently and totally disabled on Au¬ 
gust 5,1920, while the $1,000.00 policy was iin force. 

From the ruling of the court on the question of 
permanent total disability the plaintiff prosecutes 
this appeal. 
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B. ERRORS RELIED UPON BY APPELLANT 

On page two of his brief appellant lists three 
assignments of error relied upon from which it is 
apparent that he concedes the correctness of the 
court’s ruling that there was no evidence to go to 
the jury on the claim made by the plaintiff that he 
applied for and received the alleged contract of 
war risk term insurance in the amount of $9,000 
some indefinite time after the $1,000 policy had 
been granted. Appellant does not assign error on 
this ruling nor does he argue the point in his brief. 
It is noted, however, that in his statement of facts 
he in effect ignores the ruling of the court set forth 
above. Altho as stated he abandoned his claim 
under the $10,000 contract he tells this court that 
his suit in the court below is based on a $10,000 con¬ 
tract of war risk term insurance and that while 
this contract was in force he became permanently 
and totally disabled from the 5th day of August, 
1920, and was therefore entitled to the sum of 
$57.50 per month from that date as permanent and 
total disability benefits on this $10,000 contract. 

C. POINTS OF LAW OR FACTS AND AUTHORITIES RELIED 
ON IN SUPPORT OF EACH POINT 

I. Evidence Relating to the Alleged $9,000 Policy Briefed 
for the Convenience of the Court 

Although as above stated appellant concedes the 
correctness of the court’s ruling on the question of 
the sufficiency of the evidence to go to the jury on 
the question of whether or not he had in fact ap- 
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plied for and there had been granted to him a 
$9,000 policy of insurance, the appellee points out 
for the convenience of this court the testimony on 
this point. The appellee admits that there was in 
full force and effect on August 5, 1920, a $1,000 
policy of war-risk term insurance, but denies that 
the plaintiff applied for an additional $9,000 policy 
as alleged in the amendment to the declaration 
made at the trial table. The testimony taken on 
this issue of fact follows. At page 34 of the Bill of 
Exceptions, line 25, the plaintiff offered in evidence 
Exhibit E which is an application signed by the 
insured on December 1, 1917, for $10,000 war-risk 
insurance which was during his first period of en¬ 
listment. At page 35 of the Bill the plaintiff testi¬ 
fied that he did not apply for insurance during his 
second enlistment which began August 6,1919, and 
did not authorize deduction from his pay for the 
payment of premiums during this reenlistment. 
He says, however, that nevertheless insurance 
premiums were deducted in the amount |of $6.60 
per month (which is the premium on $10,000 in¬ 
surance) during the entire period of his second en¬ 
listment from August 6, 1919, to August 5, 1920. 
On cross-examination at page 46 of the Bill, line 1, 
the plaintiff changed this testimony. He says he 
did authorize deductions from his salary during 
the second enlistment to pay premiums on his in- 

I 

surance. He is quite positive in this and testified 
that it was taken out of his army pay. He stated 
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that he did not sign a receipt for his pay each month 
from the army, that he received the full amount 
due him less the premiums. There was thereupon 
exhibited to him original army pay rolls for his 
organization for the month of December, 1919, on 
■which he recognized his signature. A similar pay 
roll for the month of November, 1919, upon which 
he recognized his signature; a pay roll for the 
month of January, 1920, upon which he recognized 
his signature; pay roll for the month of February, 
1920, upon which he recognized his signature; pay 
roll for the month of March, 1920, upon which he 
recognized his signature; pay roll for the month of 
April, 1920, upon which he recognized his signa¬ 
ture and army pay roll for the month of May, 1920, 
upon which he recognized his signature; a pay roll 
for the month of June, 1920, upon winch the wit¬ 
ness recognized his signature, army pay roll for 
the month of July, 1920, upon which the plaintiff 
recognized his signature, and finally an army pay 
roll showing the final settlement of the plaintiff’s 
account on leaving the army was exhibited to him 
upon which he recognized his signature. He was 
then handed the army pay roll for the month of 
December, 1919, and asked if he still maintained 
there was $6.60 premium on $10,000 deducted from 
his pay for the payment of premiums instead of 
670 premium on $1,000 as shown by the exhibit and 
he testified: “I said $6.60 but I didn’t refer to this 
month. The record there shows 670. I received 
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$4.32 for the month of December, 1919, represent¬ 
ing salary less 670 deduction.” He was requested 
to examine each of the army pay-rolls for the months 
of his second enlistment, and he testified in each 
instance that he received his full army pay less 
670 deducted for premiums on $1,000 contract of 
war-risk term insurance. On page 48, line 4 of the 
Bill, he testified “the deduction was for sj>6.60 up 
to the time referred to in these records.” 

At page 50 of the Bill, line 18, the plaintiff testi¬ 
fied that on the 9th day of October, 1919, he reduced 
his $10,000 policy to $1,000, intending to take it up 
later; that while at Scott Field he made an appli¬ 
cation for $9,000; that he did not know the name of 
the officer who signed the application; that it was 
not made on an application blank, but was made by 
letter. He flatly contradicts this testimony on re¬ 
direct examination at page 81, line 1 of the Bill. 
He says “I applied for this in the same way I made 
application for the reduction. I signed a form, the 
same form as Defendant’s Exhibit for identifica- 

i 

tion 7.” On recross examination, page 82, at line 
14 of the Bill, he admits that he stated thqt he had 
applied by letter, but in line 16 he explains “that by 
letter I meant on printed form. ” At page 50y2, line 
2 of the Bill he testified that the application was 
made “before October 9, 1919.” He told jthe court 
at page 83, line 3, that he “made application for 
$9,000 in November, 1919.” He insisted in line 22 
that he told his attorneys of the two policies before 

103716—32-2 



8 


the suit was brought and that he had told them 
about the application for $9,000; that he explained 
all the facts to his attorneys prior to April, 1927. 
He admitted a moment later that he did not become 
acquainted with one of his counsel until some time 
in 1930. At page 83 of the Bill of Exceptions the 
trial court questioned the plaintiff with respect to 
the policies sued upon. Plaintiff told the court that 
he had applied for the $1,000 policy on October 9, 
1919, and that a month later he applied for $9,000 
additional. His reason for reducing his original 
amount of $1,000 was because “I thought the bur¬ 
den of carrying two policies aggregating $10,000 
would be heavy to carry at that time.” He said “I 
did this because I wished to put in effect $10,000. I 
wanted the same amount of insurance as I had 
when I left the army in August, 1919, but I wanted 
it in the form of two policies. In October I only 
felt financially able to pay the premium on $1,000. 
A month later, November, I thought I could pay the 
premiums on additional $9,000. That’s the reason 
I applied for the $9,000.” 

The trial court granted the defendant’s motion to 
strike out all testimony as to this alleged $9,000 
policy and direct a verdict for the defendant on this 
point, at the close of the plaintiff’s case. This the 
court did, stating fully his reasons therefor in his 
decision on the motion. This decision is contained 
in the transcript of testimony at pages 516 to 521. 
He states: 
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I was dealing only with the evidence re¬ 
lied upon to go to the jury on the proposi¬ 
tion that he applied for and obtained a 
$9,000 policy. I say again that he is con¬ 
tradicted, contradicts himself, that is, his 
oral testimony on the stand, by letters that 
he wrote, and which are in evidence,! to the 
Veterans’ Bureau. If the jury should see 
fit to disregard those letters, all carefully 
written, not clumsily written, beeaiise he 
displays no ignorance at all, his letters are 
very much to the point, and he knows what 
he is writing about—I doubt very! much 
whether any court would be justified in 
allowing a verdict on that ground toj stand. 

With reference to the insistence of the plaintiff 
that premiums on $10,000 insurance in the amount 
of $6.60 per month were deducted from his army 
pay during his second enlistment in the face of the 
army pay rolls showing the plaintiff’s receipt for 
his full army pay less 67^ deducted for premiums, 
the court in ruling upon the Defendant’s Motion 
points out at page 525 of the transcript of testi¬ 
mony : ! 

Now, again, under his own signature, 
practically, he contradicts that, dnd he 
shows that there was only deducted 6f cents. 
That is, after this policy of $1,000 was taken 
out. 

Thereupon, the court proceeded to consider 
whether or not there was evidence to go to the jury 
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on the question of permanent and total disability 
on and after August 5, 1920, and stated: 

If he was permanently and totally dis¬ 
abled then, and the premiums on his $1,000 
policy had been paid, he would be entitled 
to get, then, under such a policy, such an 
amount as the law gives him. 

On this point the court decided that there was 
no evidence to go to the jury, and stated fully his 
reasons for so deciding. 

II. Authority of This Court to Review Trial Court’s Deci¬ 
sion on Defendant’s Motion to Direct a Verdict on 
the Evidence 

Appellant cites and relies upon the case of 
Gunning v. Cooley, 30 Fed. (2d) 467; 58 D. C. 
Apps. 304, 74 L. Ed. 720, 281 U. S. 90, 50 Sup. Ct. 
231; as authority to sustain his proposition that this 
court has authority to review the action of the trial 
court. He paraphrases the ruling of the court in 
this case to mean that “the court should disregard 
any unfavorable or inconsistent evidence which the 
plaintiff has offered.” The appellee believes that 
this opinion can not be so construed. Indeed, if 
the contention of the appellant as above expressed 
is correct it would be necessarv for the trial court 
to accept every favorable statement whether of 
fact, opinion or conclusion made by the plaintiff 
or any of his witnesses on direct examination as 
trufe and disregard entirely the fact that such state¬ 
ments had been either contradicted or withdrawn 
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on cross-examination. Appellee finds no case 
holding that a trial court in passing upon the de¬ 
fendant’s motion for a directed verdict at thfe close 
of the plaintiff’s evidence may do otherwise than 
view all the evidence introduced by the plaintiff. 
If this were not so of what value would be the 

J 

right of the defendant to cross-examine? The 
plaintiff may be expected on direct examination to 
state facts favorable to his claim and it j might 
also be said that his counsel may fairly be expected 
to ask questions that will bring out points I in his 
favor. Furthermore, it is inconceivable that a 
plaintiff would put on the witness stand any wit¬ 
ness unless he had ascertained beforehand that the 
testimony of that witness would favor his i claim. 

Whether or not the testimonv of these witnesses 

* 

will stand up under cross-examination is a matter 
upon which the plaintiff can not be assured before¬ 
hand. In this lies the element of doubt preisent in 
any lawsuit involving a disputed question Of fact. 
A witness who is being cross-examined by the de- 

i 

fendant does not lose his character as a witness for 
the plaintiff. His testimony on cross-examjination 
is just as truly the plaintiff’s testimony as that 
elicited on direct examination. The trial court in 
passing upon a motion for a directed verdict in a 
case such as this where the defendant does not in¬ 
troduce any evidence but elects to stand on the 
plaintiff’s showing, is required to look at all the 
evidence and does not usurp the province of the 
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jury in determining that the proofs offered by the 
plaintiff would not support a verdict in his favor. 

The well-established rule in Federal Courts is: 

That in every case before the evidence is 
left to the jury, there is a preliminary ques¬ 
tion for the judge, not whether there is 
literally no evidence, but whether there is 
any upon which jury can properly proceed 
to find a verdict for the party producing it, 
upon which the onus of proof is imposed. 

The above quotation is taken from Schuylkill & 
Dauphin Improvement cl- Railroad Co. v. Munson , 
14 Wall. 442, 20 L. Ed. 867. This ease is cited with 
approval by the Supreme Court of the United 
States in Gunning v. Cooley, supra. Whether or 
not there is any such substantial evidence is for the 
court, not for the jury. (Cruikshank v. The Fourth 
National Bank, 26 Fed. 584.) To hold that a trial 
court, in making this determination, is precluded 
from viewing all the evidence and must disregard 
any unfavorable or inconsistent evidence which the 
plaintiff has offered is not the law. In the case of 
Chapman v. Nash, 80 A. 117,121 Md. 608, the Court 
ruled that even where the defendant moved for a 
directed verdict at the close of all the evidence it 
was the duty of the court to consider the whole 
evidence, and not that of the plaintiff alone. 

The plaintiff is entitled to the most favorable 
view that can be given to his evidence. If by any 
fair and legitimate inference his ease can be sup¬ 
ported he is entitled to have it go to the jury, but 
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if a verdict in his favor can not be supported, under 
any reasonable view of the evidence, it is the duty 
of the trial court to direct a verdict for the defend¬ 
ant. A mere scintilla of evidence is not enough to 
require the submission to a jury. Neither are 
courts any longer required to submit a case to the 
jury merely because there is some evidence tending 
to prove the plaintiff’s case. ( Schuylkill <£ Dau¬ 
phin Improvement & Railroad Co. v. Muvison, 20 
L. Ed. 867, 14 Wall. 442.) As was stated by Mr. 
Justice Butler in Gunning v. Cooley, supra. 

The rule applied in Federal Courts does 
not require denial of a defendant’s motion 
for a directed verdict where the plaintiff’s 
claim is supported by any evidence, however 
slight. 

m. Permanent and Total Disability Defined 

Permanent and total disability has been defined 
by the Director of the United States Veterans’ Bu¬ 
reau pursuant to legislative authority contained 
in Section 13 of the War Risk Insurance! Act, 40 

J 

Stat. 55, subsequently reenacted as Sectibn 5 of 
the World War Veterans’ Act, 1924, 43 Stat. 609, 
as amended July 3, 1930, 46 Stat. 991, 38 tT. S. C. 
426, the pertinent portion of which provides: 

The director, subject to the general di¬ 
rection of the President, shall administer, 
execute, and enforce the provision^ of this 
act, and for that purpose shall have full 
power and authority to make rules and reg- 
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illations not inconsistent with the provisions 
of this act, which are necessary or appro¬ 
priate to carry out its purposes, * * *. 

The regulation so adopted and promulgated is 
known as Treasury Decision No. 20, and has the 
force of law. Wojciecliowski v. U. S., 51 Fed. (2d) 
385. This regulation forms a part of the contract 
of insurance. White v. U. S., 270 U. S. 175, 46 
S. Ct. 274,70 L. Ed. 530; Ross v. U. S., 49 Fed. (2d) 
541. The court will take judicial notice of this 
regulation. U. S. v. Laic son, 50 Fed. (2d) 646. It 
provides as follows: 

Any impairment of mind or body which 
renders it impossible for the disabled per¬ 
son to follow continuously any substantially 
gainful occupation shall be deemed, in 
Articles III and IV, to be total disability. 

Total disability shall be deemed to be per¬ 
manent whenever it is founded upon condi¬ 
tions which render it reasonably certain that 
it will continue throughout the life of the 
person suffering from it. 

To entitle him to go to the jury on the disputed 
question as to whether or not he was permanently 
and totally disabled as defined by the terms of the 
contract sued upon, the plaintiff must therefore 
have produced evidence which would lead fair- 
minded men to draw different conclusions, on two 
separate and distinct issues (1) is there any evi¬ 
dence as to which reasonable men might differ on 
the question of w T hether or not the plaintiff had an 
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impairment of mind or body on August 5, 1920, 
which would prevent him from following continu- 

I 

ously a substantially gainful occupation, and, (2) 
was there any evidence submitted upon which rea¬ 
sonable men might differ as to whether or not con- 

j 

ditions were present on August 5,1920, whi^h ren¬ 
dered it reasonably certain that such impairment 
shown to exist would continue throughout the life¬ 
time of the plaintiff. 

It is clear that both elements of the definition 

I 

must be proven. If the plaintiff proves that ;he has 
a permanent injury but fails to prove that it is to- 
tally disabling- he can not recover. U. S. vj Algie 
Thomas was decided by the Circuit Court of Ap¬ 
peals for the Fourth Circuit, October, 1931,53 Fed. 
(2d) 192. In that ease the Court said: 

It is indeed certain that he has suffered a 
permanent injury in the service of his coun¬ 
try, and is now laboring under a permanent 
disability of a substantial character, and 
while the matter was not free from doubt at 
the trial, there was evidence from which a 
jury might have reasonably found a perma¬ 
nent and total disability on his part to do 
manual labor requiring the constant |use of 
both hands and arms. * * * It would 

appear that the insured has made no attempt 
to take up any calling except two-handed 
ones, * * *. The testimony of £ill the 

physicians in the case, including that j of his 
doctor, which shows in accordance with the 

103716—32-3 
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common knowledge open to all, that there 
are a number of occupations open to a par¬ 
tially crippled man. 

If the plaintiff proves a total disability while his 
contract was in force, but fails to prove that it is 
permanent in character he can not recover. On this 
point the Circuit Court of Appeals for the Tenth 
Circuit said in the case of Nicolay v. United States, 
51 Fed. (2d) 170, affirming the judgment for the 
defendant that although there was evidence from 
which a jury might have found that the insured was 
totally disabled on the date alleged— 

Unless the plaintiff has produced some sub¬ 
stantial proof that it was reasonably certain, 
on or before May 2, 1919, that his condition 
of total disability was one that would con¬ 
tinue throughout his life, the ease must be 
affirmed. 

Every case holds that there can be no recovery 
under a war-risk insurance policy for a permanent 
and total disability beginning after the policy 
lapsed even though caused by war service. U. S. v. 
Tyrakowski, 50 Fed. (2d) 766; U. S. v. Searls, 49 
Fed. (2d) 224; Freeman v. U. S. 48 Fed. (2d) 233; 
U. S. v. Cole, 45 Fed. (2d) 339. 

In the case of United States v. McPhee, 31 Fed. 
(2d) 243, the Circuit Court of Appeals for the 
Ninth Circuit reversed the judgment entered for 
the plaintiff, based upon a special verdict of a jury 
finding that the plaintiff became permanently and 
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totally disabled beginning November 1, 1919, be¬ 
cause the proof was that the policy expired ajfc mid¬ 
night on October 31, 1919, for failure to pay the 
premium. The Court stated that permanent and 
total disability must be established while the con¬ 
tract is in force. Also in the case of United States 
v. McLaughlin, 53 Fed. (2d) 450, decided by the 
Circuit Court of Appeals for the Eighth Circuit 
on November 2, 1931, the Court said in reversing 
a judgment for the plaintiff: 

• I 

The evidence fails to show any total and 
permanent disability on or prior to Mjay 31, 
1919, the date of lapse of the policy. It 
tends to show such disability in March, 1920. 

* * * The most that can be said pf the 
evidence is that the cause of subsequent dis¬ 
ability arose during the service, and it may • 
be fairly presumed progressed in intensity 
until total and permanent disability resulted 
in March, 1920, about 10 months after the 
lapse of the policy. 

IV. Evidence Does not Show Permanent and Total 
Disability During Life of Contract 

i 

What evidence is contained in the Bill pf Ex¬ 
ceptions on which there could be a difference of 
opinion among fair minded men as to whether or 
not the plaintiff had any impairment of mind or 
body on August 5, 1920, which rendered it impos¬ 
sible for him to follow continuously a substantially 
gainful occupation, and what evidence is there that 
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conditions were then present which rendered it rea¬ 
sonably certain that this total disability would con¬ 
tinue throughout his lifetime % 

In determining whether or not there is substan¬ 
tial evidence in this case to go to the jury, this 
court will not weigh the evidence. It will, how¬ 
ever, look to the whole body of the testimony and 
will not select those statements made by the plain¬ 
tiff and his witnesses, which are in his favor and 
utterly disregard contradictions and retractions 
brought out on cross-examinations, which appellant 
apparently believes to be his right. Neither will 
this Court remand this case for a new trial on 
the opinions and conclusions of medical witnesses 
admitted by them to be based on hearsay and 
things said to be facts which were not found on 
examination. 

A few illustrations will suffice to convince this 
court that the appellant expects this court to decide 
the case on a part of the evidence. We respectfully 
refer the Court to pages 18, 19, and 20 of Appel¬ 
lant’s Brief, in which the testimony of Dr. William 
Moore is set out. The appellant omits that part of 
the testimony of the witness in which he testified 
on cross-examination that in August and Septem¬ 
ber, 1920, he did not find any evidence of a tubercu¬ 
losis condition, that the only things he found were 
conditions of jaundice, malaria, and hardened 
liver, Bill 60; that the jaundice was cleared up 
when he saw the plaintiff in September, 1920, and 


19 


that all three conditions, enlarged liver, jaundice, 
and malaria, were materially improved from Au¬ 
gust to September, 1920; that he could not saylposi- 

I 

tively that the plaintiff, when he examined him in 
1924, had tuberculosis, page 59; that the doctor 
found nothing in his examination the night bjefore 
the trial from a physical standpoint which would 
prevent Mr. Patterson from following certain se¬ 
lected lines of employment, and on the same |page, 
that he could not positively say that Patterson has 
ever had tuberculosis, and that his diagnosis was 
based upon hearsay and clinical findings otheij than 
his own; and on page 62 he stated that there was 
no condition which would preclude Patterson from 
September, 1920, to September, 1924, from phys¬ 
ical standpoint, from following continuously 
selected lines of employment if the selection had 
been applicable to this particular case. 

In briefing the testimony of Dr. McChesnev the 
appellant omits the testimony of the doctor found 
in the Bill of Exceptions, line 5, page 68, that he 
found no evidence of tuberculosis at the time bf his 
examination, which was April 15 and 16, 1929; he 
omits the testimony found in line 20 which is that 
the day before the trial the blood pressure and 
weight of the plaintiff were nearly normal and that 
at that time, line 23, he did not discover any evi- 

j 

dence of tuberculosis. The appellant omits to men¬ 
tion that in line 24, page 69 of the Bill, the witness 

| 

testified that the plaintiff weighed 147 pounds the 
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day before the trial, which was 15 pounds more 
than he weighed in April, 1929, and that the doc¬ 
tor’s examination was not sufficient for him to state 
whether the trench mouth was temporarily or per¬ 
manently disabling; that he did not know whether 
or not the liver condition was chronic and would con¬ 
tinue throughout plaintiff’s life or might gradually 
get worse and he omits the testimony of the doctor 
which is that he found no evidence of jaundice 
either in April, 1929, or on the date preceding the 
trial. Neither does he include the statement of the 
doctor found on page 71, line 24, that by jeopardiz¬ 
ing his condition the doctor meant “that he might 
jeopardize his condition such that tuberculosis 
would become active.” He does not bring to the 
Court’s attention the testimonv of this doctor 
found at page 74, line 26, in which he admitted “I 
do not know how far advanced this case of tuber¬ 
culosis was;” that during all -his testimony with 
respect to the disabling effects of tuberculosis he 
did not have in mind any particular degree of 
tuberculosis; and on page 76, line 17, that he did 
not know how small the plaintiff’s involvement was, 
which was repeated in line 22. This witness ad¬ 
mitted to the trial court at page 76 of the Bill that 
because he did not know how extensive the involve¬ 
ment of lung tissue was in this case he was only 
testifying in a very general way, and wished to be 
understood as saying only that an arrested tuber¬ 
culosis might become active if the victim were sub- 


21 


jected to various kinds of arduousness. Tikis we 
believe should be brought this court’s attention to¬ 
gether with the statement of the doctor foiind in 
line 31, page 74, that the lesser the degree of in¬ 
volvement the better chance there would be for 

I 

employment. At this point we respectfully refer 
this court to the testimony of Dr. Moore that the 
tuberculosis was in the incipient stage in 1924 and 
that of Dr. Pillsbury who testified that in 1^27 the 
tuberculosis was classed as minimal which he testi¬ 
fied is the slightest degree of involvement. 

Neither does the appellant set forth all the testi¬ 
mony of Dr. Louis C. Boisliniere in his resume 

V 

contained on page 23 of his brief. The testimony 
of this witness is contained in the Bill of Excep¬ 
tions at pages 84 to 88, inclusive. The appellant 
omits to mention the testimony at line 21, phge 85, 
establishing the fact that the active proces$ going 

I 

on in the center of one of the parenchymatous de- 

I 

posits in the apex of one lung was very mild, and 
that “on his discharge from the hospital (October, 
1924) all evidence of activity had utterly ceased and 
there was no longer any evidence of active process. 
On the contrary, all the evidence showed—evidence 
elicited by the physician’s examinations, fluoro- 
scopes, etc.—that the disease was completely ar¬ 
rested or arrested at that time.” Page 86, line 23, 
the testimony of this doctor is quite positive that 
when Patterson was discharged from the hospital 
he was not totally disabled; in line 33 that his gen- 
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eral health resistance was good. Line 13, page 87 
of the Bill of Exceptions, the doctor advised him to 
take up light work upon his discharge from the 
hospital. The doctor, a witness for the plaintiff, 
testified that he would not have advised light work 
if he had not believed that the plaintiff was able to 
do it. Line 19, the doctor testified that his opinion 
on September 2,1924, was that Patterson was able 
to do light work, and, said the witness, “it is still 
my opinion.” He supported this opinion by stat¬ 
ing that so far as Patterson’s tubercular condition 
was concerned he would have no objection to em¬ 
ploying him in his own immediate family; and in 
line 28, “as far as his general physical condition 
was concerned he could adequately do light work.” 
This witness felt that the personality of the plain¬ 
tiff was disagreeable, and, “so far as his general 
person was concerned I certainly would not want 
him around.” At line 32, page 87, the testimony of 
this witness is that the examinations conducted 
were not limited to his lungs. At page 88, he testi¬ 
fied that other doctors besides himself examined 
him. 

In restating the testimony of Dr. Day at page 23 
of his brief, the appellant does not set out the facts 
elicited on cross-examination which are that this 
doctor found no active tuberculosis in his examina¬ 
tion, October 18, 1923. He says “we found posi¬ 
tive sputum but no signs of active tuberculosis.” 
And the appellant omits to state the testimony of 
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the doctor wherein he says “at the time of examina¬ 
tion he could have followed certain forms of light 
employment,” and we believe that the attention of 
this court should be invited to the fact that Dr. Day 
testified on direct examination that “I would not 

I 

be in a position to state as a result of this examina¬ 
tion whether or not this man was permanently and 
totally disabled.” 

I 

Of course, the plaintiff testified that he wa£ weak 
and hungry and unable to work, that his general 
condition was such that he couldn’t carry oh, that 
he couldn’t eat, that he was on sick ward, that he 
became very excited, that he tried to carry on 
under a very nervous strain throughout his entire 

I 

testimony but these statements are nothing more 
than conclusions and must be considered in con¬ 
nection with the other testimony in the case. To 
ask this court or any court to take into considera¬ 
tion all the evidence and to review the ease in its 
entirety is not to ask that the evidence be weighed, 
nor that the credibility of the witnesses be deter¬ 
mined by the reviewing court. 

Appellant in his brief selects from the bill of 
exceptions what he describes as “the principal 
points of the plaintiff’s testimony” beginning at 
page 7. That contained on pages 7 and 8 and the 
first paragraph on page 9 deals with the condition 
of the plaintiff as described by him during his first 
enlistment, which ended August 5,1919. This suit 
is to establish permanent and total disability be- 

i 

103716—32-4 
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ginning August 5, 1920. Beginning with the sec¬ 
ond paragraph on page 9 of the appellant’s brief, 
in the appellant’s own testimony describing his con¬ 
dition at that time, he says, on the witness stand, 
that he was so weak that he could hardly get 
around, that he was sick and fit for the hospital, 
had hardening of the liver and gall bladder condi¬ 
tion, although his discharge certificate which he 
himself put in evidence and which bears his sig¬ 
nature shows that his physical condition at that 
time was good. The witness testified that he was 
examined by army physicians at the time of his 
discharge and he describes the examination fully 
at page 20, line 22, of the Bill of Exceptions. He 
admitted having signed Defendant’s Exhibit 6 on 
August 5,1920, which is a permanent record of the 
Adjutant General’s Office, certifying that on that 
date the plaintiff had no reason to believe that he 
was suffering from any disease or injury, whether 
incurred in the military service or otherwise, and 
that he knew the contents of the statement he had 
just signed and knew his answer to be true. 

Can it be held that the testimony of the plaintiff 
on the witness stand attempting to describe his con¬ 
dition 10 years earlier is substantial evidence in the 
face of the statement made by him at the very time 
in question ? 

In the case of Harrison v. U. S., 42 Fed. (2d) 736, 
this identical situation was presented. In the Har¬ 
rison case the plaintiff upon his discharge had made 



tlie same certificate as that made by Patterson in 
this case, which was that he had no reason to believe 
that at the time of his discharge he was suffering 
from the effects of any wounds, injury, or disease, 
or that he had any disability or impairments of 
health, whether or not incurred in the military serv¬ 
ice. The Court said in affirming the action of the 
lower court in finding the issues of fact in favor of 
the government: 

Appellant’s testimony that he had suffered 
from the effects of the explosion continu¬ 
ously since its incurrence and his prior state¬ 
ment are in irreconcilable conflict. Since ap¬ 
pellant was party to the action this state¬ 
ment not only impeached him but it jeonsti- 
tuted substantive evidence againsj; him. 
Jones Commentaries on Evidence, 6tjh Edi¬ 
tion, Section 2412-14. 

Furthermore, the testimony of the plaintiff that 
immediately upon his discharge he applied to the 
Elder Manufacturing Company for employment, 
which he obtained and held until September 15, 
1920, when he applied for compensation from the 
Government (Defendant’s Exhibit 9) and entered 
TJ. S. Veterans’ Bureau Hospital No. 35, is not con¬ 
sistent with his claim that he was permanently and 
totally disabled over this period. That the work 
he undertook which he described at page 43 of the 
Bill as being “hard strenuous labor, really inanual 
labor” proved too much for his strength, falls far 
short of constituting testimony, substantial or 
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otherwise, that he could not have carried on in a 
line of employment more suitable to his physical 
capabilities, particularly in view of the fact that 
he possessed the education and training to perform 
work much less strenuous in character. No one is 
insured against an inability to perform hard man¬ 
ual labor. Insurance is against total and perma¬ 
nent disability to perform any substantially gain¬ 
ful occupation occurring while the contract is in 
force. Prior to his entry into the service the ap¬ 
pellant was a bookkeeper. This is clearly estab¬ 
lished by the record in this ease. This evidence is 
contained in the record in the plaintiff’s exhibits 
A and B. Appellant so testifies on page 43 of the 
Bill of Exceptions, lines 11 and 14. Furthermore, 
on page 50 of the transcript appellant testified be¬ 
ginning with line 16 “I am a bookkeeper, I gradu¬ 
ated from High School, I went to Habanol Chris¬ 
tian College but didn’t complete my work there.” 
During the testimony of the witness, Anna D. How¬ 
ard, the evidence is obtained that the plaintiff was 
not a laborer by trade or occupation, but was a 
bookkeeper. The witness, Howard, testified at 
page 12 of the Bill of Exceptions, line 33, that the 
plaintiff was “a college boy” and she told the cross¬ 
examiner at page 16, line 14, that the plaintiff was 
a bookkeeper by occupation. 

In this connection, attention of the court is 
invited to the case of J. T. White v. United States 
(53 Fed. (2d) 565) decided on November 17, 1931, 
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by the Circuit Court of Appeals for the Fifth Cir¬ 
cuit. In that case the insured, an army nurse, was 
shown to have engaged in her pre-war occupation 
subsequent to the lapse of the contract sued upon. 
The testimony was to the effect that the work was 
too strenuous for the insured and overtaxed her 
strength and ability to perform it in view of the 
disease with which she suffered. The fact that she 
broke down was used as an argument to show per¬ 
manent and total disability. On this point Mr. 
Justice Walker, speaking for the Court stated: 

The evidence showed that the insured 
worked as a private nurse during a i consid¬ 
erable period beginning about June jl, 1919. 
If during that time, when there wag an un¬ 
usual scarcity of nurses, there frequently 
was available to an experienced nurse, never 
robust, who was a great favorite with the 
doctors of the community in which sbe prac¬ 
ticed, substantially remunerative nursing 
tasks of a kind which such a nurse was able, 
except when disabled by temporary 1 illness 
or by fatigue due to prolonged nursing, to 
perform without risking a serious impair¬ 
ment or deterioration of her health, it can 
not properly be said that it was impossible 
for such a nurse so situated to follpw con¬ 
tinuously any substantially gainful occu¬ 
pation * * *. There was no evidence 

furnishing a support for a finding that dur¬ 
ing the time the insured actually yras en¬ 
gaged in nursing, her condition was such, 
except when she was disabled by temporary 


i 

i 


28 


Illness, as to keep her from doing substan¬ 
tially gainful nursing work, but of a lighter 
or less exacting kind than that sometimes 
actually undertaken by her, or that she could 
not have obtained, and without injury to her¬ 
self perform, such work if she had been duly 
prudent in making selections from the nurs¬ 
ing tasks which were available to her. Evi¬ 
dence that the insured undertook some 
nursing case which turned out to be such as 
to overtax her strength, has no tendency to 
prove that she was disabled from doing any 
substantially gainful nursing work. 

Even if we accept the testimony of the plaintiff 
contained in the Bill of Exceptions at pages 20 and 
22, to the effect that he was so weak that he could 
not follow the occupation of till porter, that the 
work was so strenuous and made him so weak that 
he could hardly push the truck and that he was un¬ 
able to work there although he tried to and couldn’t 
and finally got so sick that he went to a medical 
doctor outside in St. Louis, who prescribed medi¬ 
cine for him while still in the employ of the com¬ 
pany, that he was under a very nervous strain and 
in a weak condition, as true and conclude that a 
jury would be justified in finding that the plaintiff 
was unable to engage in the substantially gainful 
occupation of till porter or laborer, this certainly 
does not constitute any evidence, substantial or 
otherwise to go to the jury that the plaintiff was 
unable because of impairment of mind or body to 
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follow continuously some such occupation as book¬ 
keeper or clerk, for which the evidence shows him 
to be qualified by training and experience acquired 
prior to entry into the service. Indeed, ope would 
not expect an individual such as the evidence shows 
the plaintiff to be to earn his living doing manual 
labor. He had never done so prior'to entry into the 
service, he has a high-school and college education 
and special training as a bookkeeper and we know 
from a record made by himself on September 15, 
1920, that he was fortified by 2 Y 2 years’ practical 
experience in clerical work acquired earlier than 
1917. Even while in the military service lie was as¬ 
signed to clerical work in the office of the Quarter- 

i 

master Corps both at Camp Merritt, New Jersey, 
and Scott Field, Illinois, as disclosed by his own 
testimony. No one is insured against the inability 
to perform heavy manual labor such as that de¬ 
scribed by the plaintiff during his employment with 
the Elder Manufacturing Company, not even one 
who prior to the military service had earned his liv¬ 
ing doing heavy manual labor. How much less is 
an individual of Mr. Patterson’s capabilities and 
training so insured % 

A rule founded upon common sense has been 
established by various courts called upon to decide 
War Risk Insurance cases. We refer to the cases of 
Freeman v. U. S. (48 Fed. (2d) 233) in which the 
District Court of the United States for the District 
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of Kentucky, in dismissing a petition and entering 
judgment for the defendant, said: 

The occupation which the insured is dis¬ 
abled from following as respects total and 
permanent disability must be one that he is 
adapted to follow. 

Also the case of NicoJay v. United States, 51 Fed. 
(2d) 170, decided by the Tenth Circuit Court of 
Appeals, holds on this point: 

“Substantially gainful occupation” within 
the definition of “total disability” under the 
War Risk Insurance Act, means any occu¬ 
pation, as contradistinguished from prewar 
occupation of the insured, though it must be 
an occupation which the insured is by nature 
fitted for. 

The appellee believes that the testimony of Dr. 
Moore does not constitute substantial evidence 
either of a total or permanent disability on Au¬ 
gust 5,1920. Dr. Moore’s testimony is, when taken 
in its entirety, conclusive proof that in August of 
1920, Floyd Patterson had no disease or injury 
permanent in character. At page 18 of his brief, 
appellant sets out portions of Dr. Moore’s testi¬ 
mony. He brings to the attention of the court that 
Dr. Moore in 1920 found the plaintiff suffering with 
jaundice, enlarged liver, and a remittent form of 
malaria. It must not be overlooked, however, that 
Dr. Moore also testified that the plaintiff was under 
his observation for this illness for approximately 
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one month from August 12 to September 12, 1920; 
that at the end of that period the jaundice was 
cleared up and that all three conditions were mate¬ 
rially improved. At page 60 of the Bill Dr. Moore 
testified positively that “in 1920 I did not find any 
evidence of tuberculosis condition, the only things 
I found were jaundice, malaria, and enlarged 
liver.” This witness also testified at page 62 of 
the Bill that “there was no condition which would 
preclude Patterson in September, 1920, from a 
physical standpoint from following continuously 
selected lines of employment if the selection had 

i_ 

been applicable to his particular case.” The tes¬ 
timony of this witness is of major importance inas¬ 
much as it will be recalled that in order tp recover 
in this case the appellant must produce substantial 
evidence upon which a jury could find a permanent 
and total disability on August 5,1920. The plain- 

I 

tiff has proven nothing except that he had jaundice, 
enlarged liver, and malarial fever while his con¬ 
tract was in force. Not even the plaintiff contends 
that these diseases were anything more than tem¬ 
porarily disabling. Certainly none of them had 
persisted to the time of trial but had years earlier 
been cured. Even Dr. Moore testified at pages 54 
and 59 of the Bill that the second time he exam¬ 
ined Patterson, which was in 1924, he found him 
suffering with an arrested case of tuberculosis and 
slight induration of the liver, although he could 
not positively state that he had tuberculosis at that 
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of Kentucky, in dismissing a petition and entering 
judgment for the defendant, said: 

The occupation which the insured is dis¬ 
abled from following as respects total and 
permanent disability must be one that he is 
adapted to follow. 

Also the case of Nicolay v. United States, 51 Fed. 
(2d) 170, decided by the Tenth Circuit Court of 
Appeals, holds on this point: 

‘ ‘ Substantially gainful occupation ’ ’ within 
the definition of “total disability” under the 
War Risk Insurance Act, means any occu¬ 
pation, as contradistinguished from prewar 
occupation of the insured, though it must he 
an occupation which the insured is by nature 
fitted for. 

The appellee believes that the testimony of Dr. 
Moore does not constitute substantial evidence 
either of a total or permanent disability on Au¬ 
gust 5,1920. Dr. Moore’s testimony is, when taken 
in its entirety, conclusive proof that in August of 
1920, Floyd Patterson had no disease or injury 
permanent in character. At page 18 of his brief, 
appellant sets out portions of Dr. Moore’s testi¬ 
mony. He brings to the attention of the court that 
Dr. Moore in 1920 found the plaintiff suffering with 
jaundice, enlarged liver, and a remittent form of 
malaria. It must not be overlooked, however, that 
Dr. Moore also testified that the plaintiff was under 
his observation for this illness for approximately 
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one month from August 12 to September 12, 1920 ; 
that at the end of that period the jaundice was 
cleared up and that all three conditions were mate¬ 
rially improved. At page 60 of the Bill Dr. Moore 
testified positively that “in 1920 I did not find any 
evidence of tuberculosis condition, the only things 
I found were jaundice, malaria, and enlarged 
liver.” This witness also testified at pake 62 of 
the Bill that “there was no condition which would 
preclude Patterson in September, 1920, from a 
physical standpoint from following continuously 
selected lines of employment if the selection had 
been applicable to his particular ease.” The tes¬ 
timony of this witness is of major importance inas¬ 
much as it will be recalled that in order tq recover 

I 

in this case the appellant must produce substantial 
evidence upon which a jury could find a permanent 
and total disability on August 5,1920, The plain¬ 
tiff has proven nothing except that he had jaundice, 
enlarged liver, and malarial fever while his con¬ 
tract was in force. Not even the plaintiff contends 
that these diseases were anything more than tem¬ 
porarily disabling. Certainly none of them had 
persisted to the time of trial but had years earlier 
been cured. Even Dr. Moore testified at pages 54 
and 59 of the Bill that the second time he exam¬ 
ined Patterson, which was in 1924, he found him 
suffering with an arrested case of tuberculosis and 
slight induration of the liver, although he could 
not positively state that he had tuberculosis at that 
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time. We rely also upon the testimony of Dr. Mc- 
Chesney who examined the plaintiff on April 15 
and 16, 1929, for proof that he had no jaundice or 
malarial or liver trouble at the time of his exam¬ 
ination. No evidence of such conditions were dis¬ 
covered by Dr. Day in October, 1923, nor during 
the entire period of one year during which he was 
observed by this doctor. The doctor’s testimony 
is contained in the Bill at page 89. Dr. Boisliniere 
whose examinations and observation of the plain¬ 
tiff consumed one entire year from October, 1923, 
to October, 1924, and whose examination was not 
limited to the lungs, page 87, line 32 of the Bill, but 
was a general diagnostic survey, found no evidence 
of the three conditions shown to exist in 1920 while 
the contract was in force. How can it be held, how 
could any reasonable person or group of persons 
reasonably find, that these conditions were perma¬ 
nently disabling when all the evidence is undis¬ 
puted that they were not, but on the contrary, were 
merely temporarily so ? 

Let us look at the testimony relative to tubercu¬ 
losis. Of course, the plaintiff attempted to testify 
that he had tuberculosis while in the service. This 
the appellant points out in his resume of the plain¬ 
tiff’s testimony in the first paragraph on page 9 of 
his brief, quoting from the cross-examination of 
the plaintiff at page 39, line 8, of the Bill, although 
the Court had ruled on direct examination, page 
22, line 25, that the plaintiff could not diagnose his 
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ease. He insisted during the trial as shoWn at sev¬ 
eral places in the Bill of Exception that on August 

5.1920, he was weak and could hardly get around; 
had pain on both sides of his head and that he had 
a cough, page 20, lines 13 and 14. He testified at 
pages 38 of the Bill, line 32, that he had a general 
run-down condition. Whatever the cause of the 
symptoms described by the plaintiff might have 
been, it is clear that they were not due to tubercu¬ 
losis. The plaintiff’s conclusion that it was tuber¬ 
culosis is not substantial evidence of the fact par¬ 
ticularly since Dr. Moore, a witness called for the 
plaintiff, testified that on August 12, 1920, seven 
days after the plaintiff’s discharge from the serv¬ 
ice, “I did not find any evidence of tuberculosis 
condition, page 60. The only things I found were 
malaria, jaundice, and enlarged liver.” This doc¬ 
tor, it will be recalled, had the plaintiff tinder his 
observation from August 12, 1920, to September 

12.1920, and successfully treated him for the three 
diseases. 

The witness, Anna D. Howard, testified that she 
first saw the plaintiff in the United States Vet¬ 
erans’ Hospital No. 35, St. Louis, Missouri. The 
date of plaintiff’s entry in the hospital Was fixed 
as September 15, 1920, elsewhere in the testimony. 
At line 1, page 7 of the Bill, she testified that the 
first time she saw him was in April, 1923, and the 
last time she saw him was in November, 1923. Be- 
ginning at line 12, page 7, counsel for the plaintiff 
attempted to fix the date of Miss Howard’s observa- 
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tion of the plaintiff. She insisted that it was in 

1923, as pointed out by the court on page 8, line 2. 
In his brief at page 15, appellant states that Miss 
Howard testified that she first met insured in Octo¬ 
ber, 1920. A reading of Miss Howard’s testimony 
would lead any fair-minded person to conclude that 
she did not and does not know when she first became 
acquainted with the plaintiff. Her testimony there¬ 
fore is not substantial and throws no light on the 
actual condition of Floyd V. Patterson on August 5, 
1920. She observed that Patterson was emaciated 
and undernourished. He was not confined to bed, 
walked about the grounds and the ward. He ap¬ 
peared sallow. He looked to her like a tubercular 
patient. She did not see him again until he en¬ 
tered Mount St. Rose Hospital, at which place she 
visited him. It will be recalled that he was in Mount 
St. Rose Hospital from October, 1923, to October, 

1924. The plaintiff’s testimony is that he was in 
United States Veterans’ Hospital from November 
15,1920, to February 10,1921. Let us assume that 
Miss Howard first saw him during this period and 
that he looked to her like a tubercular patient. Is 
this substantial evidence that he had tuberculosis % 
The plaintiff himself does not testify that he had 
tuberculosis during this period of hospitalization. 
His testimony is quite clear, beginning at line 16, 
page 22 of the Bill, that while in this hospital he 
had yellow jaundice and malarial fever. 

Appellant produced no testimony except his 
own statements which would throw any light upon 
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his physical condition from February, 1921, to 
October, 1923. It will be recalled that of this 
period, one year and seven months and! twenty 
days, were consumed by a period of vocational 
training, line 20, page 41 of the Bill. During this 
time he received $100 per month from the Govern¬ 
ment. As to whether or not he had an impairment 
of mind or body sufficient to constitute permanent 
and total disability, we have only his own conclu¬ 
sions that he “did not attend classes all the time 
because there were some times I wasn’t able to 
attend regularly,” that during this period of train¬ 
ing he received treatment at the clinic (liquid 
medicine) from time to time, “I suppose one or 
two months altogether.” He mentions no disease 
or ailment except nervousness during this period 
of training. He was being trained in business ad¬ 
ministration at Brown’s Business College, St. 
Louis, Mo. Page 24, line 31. He testified that he 
completed five sets of books that were O.K.’d by 
Mr. W. A. Roberts, an official of the college. It 
appears elsewhere in the record that fiye sets of 
books is a complete course in bookkeeping, that the 
sixth set is not essential. He says in line 33, that 
he called for a sixth set of books which covered 
banking but was refused the sixth set and wasn’t 
allowed to take it because the Bureau wanted him 
to take placement training, which he understood 
to be a trade or something like that, actual work in 
a shop. Altho he had signified his willingness to 
continue in training, and the record is clear that he 
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protested vigorously being discontinued, be states 
at page 25, line 8, that he was so sick and so nervous 
that he refused to take up placement training, be¬ 
cause he knew it would be useless to attempt it. 
Subsequently, however, the plaintiff did accept 
placement training for short periods of time as dis¬ 
closed by the record, the last one being in 1925 as 
collector for the Ray Credit Clothing Company. 

As to whether or not one who takes vocational 
training can be considered to be permanently and 
totally disabled during that period, we respectfully 
call this court’s attention to the case of Blair v. 
United States, 47 Fed. (2d) 109, in which the Cir¬ 
cuit Court of Appeals for the Eighth Circuit says: 

Of course, if a person were totally and per¬ 
manently disabled there would have been no 
Use in taking vocational training. That he 
received vocational pay each month with the 
exception heretofore noted is rather incon¬ 
sistent with the claim that he was totally and 
permanently disabled during the said period, 
and that period commenced within one year 
of the date on which he now claims he was 
totally and permanently disabled. 

We have also the case of Chester Smith Edwards 
v. United States, decided by the District Court of 
the United States for the District of Massachusetts 
on August 17, 1931. The court with reference to 
the plaintiff’s period of vocational training stated: 
His undertaking it (vocational training) 
amounts to a strong assertion by him that he 
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did not regard himself as totally disabled 
* * *. It negatives total disability. Abil¬ 
ity to study and take training is the legal 
equivalent of ability to work; onej who can 
do it is not totally disabled. 

In that ease as the one at bar, the trial coiuk entered 
judgment for the defendant. 

Evidence as to the physical condition of the ap¬ 
pellant in October, 1923, is found in the testimony 
of Dr. Dav, Fern Serais and Dr. Boisliniere. Their 

v 7 

testimony contains facts from which it i is estab¬ 
lished that in October, 1923, Floyd Vaughan Pat- 
terson had a very mild active tubemilosis in the 
apex of one lung. 

Dr. Day who was the first of these three witnesses 
to see the plaintiff, testified that he did ndt find any 
active tuberculosis. He found evidence Suggesting 
an old lesion (page 89). On page 90 he said “I 
found no active tuberculosis myself.” He testified 
“we found positive sputum but no signs of active 
tuberculosis.” He asked that Patterson be sent to 
a hospital for treatment. Fern Serais testified that 
the plaintiff came to the tuberculosis clinic where 
he (Serais) worked, having been referred to him 
by Dr. Day. He testified that the clinic made the 
diagnosis of tuberculosis, and that he was recom¬ 
mended by the clinic for sanatorium care. Here, 
he was examined by Dr. Boisliniere who found a 
very mild active process going on in thej center of 
the parenchymatous deposit in the apex ojf one lung. 
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Can it be said that the existence of mild active 
tuberculosis in October, 1923, constitutes substan¬ 
tial evidence that he was permanently and totally 
disabled August 5, 1920? Furthermore, Dr. Bois- 
liniere testified that when Patterson was discharged 
from the Mount St. Rose Hospital one year later 
in October, 1924, all evidence of activity had ut¬ 
terly ceased and there was no longer amy evidence 
of active process. On the contrary, said the doctor, 
“all the evidence showed, that is, the evidence elic¬ 
ited by the physician’s examination, fluoroscopes, 
etc., that the disease was completely arrested or was 
arrested at that time.’’ This is quoted from page 
85, line 22 to 26 of the Bill. What could be more 
convincing that the disability, if any, arising from 
the active tuberculosis was temporary and not 
permanent ? This doctor is a witness for the plain¬ 
tiff and his testimony that the plaintiff’s active 
tuberculosis responded to treatment must be ac¬ 
cepted. Furthermore, we have the testimony of 
Dr. Moore who examined the plaintiff for the sec¬ 
ond time in 1924. He also said at page 54 of the 
Bill that in 1924 he found Patterson suffering from 
pulmonary tuberculosis and on cross-examination 
at page 59, line 2, he stated that the tuberculosis he 
found was arrested tuberculosis although he ad¬ 
mitted in the 6th line from the bottom of page 59 
that from his superficial examination he could not 
say positively that the plaintiff had any tuber¬ 
culosis whatever. Also the plaintiff testified at 
page 30 of the Bill, line 30, that he remained in St. 
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Louis Hospital until he was an arrested case of 
tuberculosis; makes the same statement at line 19 r 
page 31; and at line 22 he stated that upon being 
discharged from Mount St. Rose Hospital he im¬ 
mediately entered U. S. Veterans’ Hospital No. 92 
in order that the Mount St. Rose diagnosis might 
be confirmed after which at line 23 he says he re¬ 
ceived his award from the Government. The wit¬ 
ness, Ester M. Golly, whose testimony appears at 
page 1 of the Bill testified that she handled the 
plaintiff’s claim for compensation for his tuber¬ 
culosis condition in 1924. This witness is an at¬ 
torney and testified that she found the Government 
doing everything that could be done; for the 
plaintiff. 

We view also the testimony of Dr. Pillsbury, not 
referred to by appellant in his brief. The evidence 
produced by this witness called by the plaintiff may 
not be disregarded. This evidence is that the 
plaintiff was admitted to the Walter Reed Hos¬ 
pital on June 19,1927, for observation for tubercu¬ 
losis. This is established by records of the hos¬ 
pital introduced by the plaintiff himself. From 
this evidence we know that Patterson wag observed 
from June 19, 1927, to July 13, 1927; that X rays 
were made on June 22 and again on July 13; that 
as the result of this period of observation a diag¬ 
nosis was made by the hospital of “tuberculosis not 
found.” (Page 19, line 24 of the Bill.) This 
doctor testified that “minimal tuberculosis” is the 
slightest degree. Dr. McChesney found no tuber- 
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culosis on April 15 and 16,1929, nor did he find any 
evidence of tuberculosis on the examination just 
before the trial. The only evidence in the case is 
that in October, 1923, plaintiff had a very mild ac¬ 
tive tuberculosis in the apex of one lung; that dur¬ 
ing the year it responded to treatment and in Oc¬ 
tober, 1924, had reached a stage of complete arrest. 
It has remained in a state of arrest since October, 
1924. The plaintiff himself admits at page 93 of 
the Bill that he now receives $50 per month com¬ 
pensation from the Veterans’ Bureau for arrested 
tuberculosis. There has been no reactivation and 
certainly it cannot be held that arrested tubercu¬ 
losis is totally disabling. That an incipient mini¬ 
mal involvement that has been arrested since 1924 
is not permanently and totally disabling is a mat¬ 
ter of which the court might almost take judicial 
notice. The case of Nicolay v. United States, 51 
Fed. (2d) 170, Circuit Court of Appeals for the 
Tenth Circuit, affirms the action of the lower court 
in directing a verdict for the United States and in 
the course of its opinion stated: 

It is a matter of common knowledge that 
many such incipient tuberculars respond 
readily to the simple treatment of rest and 
nourishment; the activity is arrested, and 
while there probably always will be a sus¬ 
ceptibility of recurrence, they are able to, 
and do, live out their lives following a gain¬ 
ful occupation. * * * But if we con¬ 
sider, as we must, the evidence of the sue- 
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ceeding years, it seems to us to be clear that 
his condition in May, 1919, was notj a hope¬ 
less one. In 1922 following the advice of 
his doctors, he went to New Mexico, and in 
March, 1923, an X-ray photograph was in¬ 
terpreted by plaintiff’s expert as indicating 
a present inactivity. That his condition was 
then arrested is borne out bv later events. 

The court in the Nicolay case also said: i 

The claimant’s right to recover!depends 
upon whether or not he was perhianently 
and totally disabled in May, 1919;! the fact 
that he was then in the early stages of tu¬ 
berculosis is not conclusive for we are not 
required to close our eyes to a fact known to 
most mankind, and that is, that many men 
and women are now doing their daily tasks 
who have at one time been so afflicted. 

Clearly there is no testimony in this pase that 
could possibly be construed as constituting a 
permanent and total disability from tuberculosis 
at any time for although it might be held that there 
was evidence indicating a total disability from this 
disease from October, 1923, to October, 1924, there 
is no evidence that conditions were then present 
which rendered it reasonably certain that this total 
disability would continue throughout the lifetime 
of the insured. The facts in the case are utterly 
opposed to any such theory because it is definitely 
shown that the treatment he received resulted in a 

I 

complete arrest of the condition and that it has 
never again become reactivated. Appellee knows 
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described as trench mouth. This, notwithstanding 
the fact that Dr. Boisliniere and Dr. Day had him 
under observation for one entire year from Oc¬ 
tober, 1923, to October, 1924. It is quite clear that 
Dr. Moore did not find trench mouth in August, 
1920; September, 1924, or January 28, 1930. The 
existence of no other disease at any other time is 
established in this case. Dr. McChesney testified 
to a nervous condition which he discovered on his 
examinations on April 15 and 16, 1929. He stated 
that the chief thing he found him suffering from 
was nervousness. Certainly under no stretch of 
the imagination could nervousness be held to con¬ 
stitute permanent and total disability. Further¬ 
more, the conduct of the plaintiff during the trial 
of this ease and as observed by the trial court was 
utterly opposed to any contention that he was pre¬ 
vented from carrying on the ordinary activities of 
life because of nervousness. The plaintiff’s con¬ 
duct, appearance and general demeanor during a 
trial such as this constitutes evidence just as truly 
as does his testimony. 

It is inescapable that the evidence in this case 
after giving to it every fair and legitimate infer¬ 
ence to which it is justly entitled proves only that 
on August 5, 1920, this plaintiff had jaundice, ma¬ 
laria, and hardening of the liver. If we accept the 
statement of the plaintiff that he had tuberculosis 
in August, 1920, and disregard entirely the evi¬ 
dence of his medical witnesses that he did not have 
tuberculosis in 1920, it may be stated that he also 
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had tuberculosis and we may, in addition, accept 
his statement that in August, 1920, he had. trench 
mouth. Which of these diseases or ailments, sin¬ 
gularly or together, constitute permanent and total 
disability? Certainly not the malaria, jaundice, 
and enlarged liver, for the plaintiff’s own witness, 
Dr. Moore, testified that these conditions responded 
to treatment and when he last saw the plaintiff in 
September, 1920, the conditions had cleared up. 
The testimony of Dr. Moore on this point is borne 

I 

out by all subsequent medical examiners. Cer¬ 
tainly not the tuberculosis for the active tubercu¬ 
losis found for the first time by Dr. Boisliniere in 
October, 1923, had reached a stage of complete 

i 

arrest in October, 1924. No doctor since that time, 
although the plaintiff has been subjected to re¬ 
peated periods of hospitalization for observation 
and diagnostic purposes, was able to discover any 
tuberculosis. There is an utter absence of any 
testimony indicating an active tuberculous condi¬ 
tion from October, 1924, to the present time. In¬ 
deed, the testimony is all to the contrary. This 
minimal, very mild activity, discovered by Dr. 
Boisliniere and successfully treated to a point 
where it was completely arrested, has remained 
in a state of arrest at all times. Certainly the ex¬ 
istence of trench mouth would not justify! a jury 
in finding permanent and total disability in face 
of the testimony of Dr. McChesney at page 76, line 
7, that this disease yields in time to treatment and 
cure, depending of course upon the character and 

i 

i 
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amount of the treatment received (line 13, page 70) 
from a competent dentist. 

At page 24 of his brief appellant urges that the 
testimony of the plaintiff himself constitutes a 
prima facie case because “it shows a continual chain 
of ill health, general weakened condition, extreme 
nervousness, tuberculosis, trench mouth, chronic 
condition of the gall bladder and liver, and possibly 
other undiagnosed conditions.” This proposition 
he says is supported by the ease of U. S. v. Tyrakow- 
ski, 50 Fed. (2d) 766, decided by the Circuit Court 
of Appeals for the Seventh Circuit. Appellee be¬ 
lieves the Tyrakowski case to be clearly distinguish¬ 
able from the ease at bar for the reason that the 
testimonv of Tvrakowski described bv the Circuit 

%/ V %J 

Court of Appeals as “not such as to inspire com¬ 
plete confidence,” was nevertheless, all the evidence 
produced dealing with his condition on August 31, 
1919. It stood uncontradicted. In the case at bar 
we have Patterson testifying himself that he had 
tuberculosis on August 5,1920. Dr. Moore, who ex¬ 
amined him and had him under his professional 
care from August 12, 1920, to September 12, 1920, 
testified that the plaintiff did not have tuberculosis 
in 1920, that the only diseases he had were enlarged 
liver, jaundice and malaria. There is in addition 
the testimony of doctors introduced as witnesses by 
the plaintiff that there was no tuberculosis in this 
case until October, 1923, some years after the lapse 
of the policy, and then in a minimal degree in the 
upper lobe of one lung, mildly active and reaching a 


47 


stage of complete arrest by October 4, 1924. To 
contend that the trial court in this ease is required 
to accept the statement of the plaintiff add disre¬ 
gard all the other evidence in the case on this point 
is not the law. Furthermore, few courts go so far 
as did the Seventh Circuit Court of Appeals in the 
Tyrakoivski case. In this connection, appellee in¬ 
vites the attention of the court to the case of Free¬ 
man v. United States, 48 Fed. (2d) 233, in which 

i 

the court said with respect to the uncorroborated 
statements of plaintiff: 

Plaintiff testified he first began to notice 
his eyes protruding while in service. No 
one else took notice of this at the time of dis¬ 
charge or shortly thereafter. It must be 
accepted that it did not appear until some¬ 
time after his discharge. 

also in the case of Wojciechowski v. United States, 
51 Fed. (2d) 385, the court said in directing a ver¬ 
dict for the defendant. 

The fact that no one witnessed tlje alleged 
condition of influenza, that he had;no treat¬ 
ment, and that he did his regular work at all 
times, during that period and until! the time 
of his discharge from the Navy, outweighed 
his testimony that he suffered from influenza 
during an epidemic while he was in service 
on the transport ship, it being (Contended 
that his present condition of sleeping sick¬ 
ness or encephalitis was traceable! to influ¬ 
enza. 


! 
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The contention of the appellant that the testi¬ 
mony of the plaintiff himself is sufficient to take 
this case to the jury because he testified to a contin¬ 
ual chain of ill health, general weakened condition, 
extreme nervousness, tuberculosis, etc., from 
August 5,1920, and continuing until the date of the 
trial, is' not sound for the reason that the plaintiff 
must show more than successive disabilities due to 
diseases or ailments arising at different times. In 
the case of U. S. v. Crume, decided December 21, 
1931, the Circuit Court of Appeals for the Fifth 
Circuit, reversed the lower court in refusing to 
direct a verdict for the defendant. On this point 
the court said: 

Further, this evidence must not merely 
show that he was at the time of his discharge 
totally disabled, but that he has continued 
and will continue to be so not as the result 
of successive maladies, making their onset 
from time to time, but as the result of the 
same malady which then totally disabling, 
has continued and will continue permanently 
to be so. 

There remains for consideration the question as 
to whether or not the expert opinion of Dr. MeChes- 
ney is sufficient to require the Court to submit this 
case to the Jury. At page 21 of his brief appellant 
sets out the opinion of Dr. McChesney that “I don’t 
think he would have been able during the period 
from 1919 to 1929 to follow any substantially gain- * 
ful occupation, assuming he had been during this 
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period suffering from a case of arrested tuber¬ 
culosis, trench mouth and nervousness to a degree 
as great or greater than at the time of my examina¬ 
tion.” At page 27 of his brief appellant relies 
upon this statement and argues that this Opinion 
constitutes substantial evidence to go to the jury 
on the question of fact here involved. The well- 
established rule of law is, however, that Opinion 
evidence to be of any value must be based either 
upon admitted facts or upon facts within thq knowl¬ 
edge of the witness disclosed in the record. Balia- 

I 

ban & Katz Corp. v. Commissioner of the Internal 
Revenue, 7th Circuit Court of Appeals, 30 lied. (2) 
807. This pronouncement is applied by the Circuit 
Court of Appeals of the 7th Circuit in the I case of 
Vincennes Water Supply Company v. Public Serv¬ 
ice Commission of Indiana, 34 Fed. (2d) 5. Ap¬ 
pellee points out that without exception the! record 
in this case discloses that every witness, including 
the plaintiff himself, and Miss Anna D. Howard, 
testified that the various diseases with which the 
plaintiff suffered and his general physical condition 
while the contract was in force, on August 5, 1920, 
were not of the same degree as on the dat£ of the 
trial but that he was in a much worse condition at 
the time of the trial than he had ever been prior 
thereto. Therefore, under all the rules of evidence 

J 

the value of the opinion of Dr. McChesney based as 
it is upon an assumed set of facts not supported by 
the testimony but utterly opposed thereto, Can not 
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be considered as substantial evidence. Further¬ 
more, the decided cases hold that conflict of fact 
and opinion does not present an issue for the jury 
and that an opinion contrary to undisputed facts, 
must be disregarded. In the case of Kelley v. Cable 
Co., 20 Pac. Rep. 669, the court said: 

Against this positive and uncontradicted 
testimony of the foreman, and the two men 
engaged in doing the blasting, that the 
charges had all been exploded, and that this 
fact had been verified by actual count and 
inspection of the locality, we are asked to 
infer that they have sworn falsely, because, 
in the opinion of four miners (sworn as ex¬ 
perts), and who heard the plaintiff testify 
that it was a missed hole, and such being the 
fact, it was negligence in the foreman not to 
have discovered it. 

It is the general concurrence of courts 
that the testimony of experts, even when ad¬ 
missible, is uncertain and unsatisfactory; 
for he is never called as a witness, unless his 
interest and views have been previously as¬ 
certained to be with the party calling him, 
and even in the present instance it is plain 
that reputable opinion may be found on 
either side of the case. * * * We know 

of no case in which the mere opinion of ex¬ 
perts is allowed to outweigh the positive, 
corroborated, and uncontradicted testi¬ 
mony of three unimpeached witnesses to a 
fact; * * * 
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In the ease of Norfolk and Western Railroad Co. 
et al. v. Hall, 4th Circuit Court of Appeals, 49 Fed. 
(2d) 692, an effort was made to recover damages 
for personal injuries. The court, as in the base at 
bar, instructed the jury to return a verdict if or the 
defendant. Appellant contended that this was 
error because there was in the case the opinion of 
a witness that the defendant had not furnished the 
plaintiff with a safe place in which to work; The 
Circuit Court of Appeals said: 

Mere opinion of the plaintiff employee’s 
witness as to dangerous character of bar, ex¬ 
pressed before it had been tested, accom¬ 
panied as it was with suggestion thht dan¬ 
ger lay in possibility of improper use of ap¬ 
pliances by fellow servants, was of tpo un¬ 
substantial a nature, when viewed in connec¬ 
tion with weighty testimony of defendants’ 
witnesses that the car was safe, and siiccess- 
fully used, in more than two years’ actual op¬ 
eration after injury, to warrant submission 
of this issue to jury. i 

When we consider the testimony of Dr. McChesney 
brought out on cross-examination by the court and 
by counsel for the defendant, that he found no evi¬ 
dence of tuberculosis when he examined the | plain¬ 
tiff on April 15 and 16,1929, nor the day preceding 

i 

the trial; that trench mouth is a disease that re¬ 
sponds to proper treatment and is curable; tjhat he 
did not know whether the trench mouth was ;a per- 

i 

manent disability or a temporary one; that he 
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found no evidence of jaundice; and further, the 
very pertinent and important admission that when 
he gave his opinion on the hypothetical question he 
did so without knowing the amount of lung tissue 
involved, did not know how far advanced the case 
of tuberculosis was, that the disabling effect of the 
tuberculosis is controlled entirely by the degree of 
involvement and did not wish to be understood as 
testifying that minimal arrested tuberculosis in 
the apex of one lung constituted permanent and 
total disability, of what value is the conclusion of 
Dr. McChesney that this plaintiff was permanently 
and totally disabled from 1919 to 1929? What 
court or jury would be justified in entering judg¬ 
ment or rendering a verdict against the defendant 
on any such testimony ? His duty was to look at all 
the evidence and net send this case to the jury on 
opinion evidence based neither upon facts in evi¬ 
dence nor upon facts within the knowledge of the 
witness testifying. Appellant makes the statement 
at page 27 of his brief that Dr. William L. Moore 
“made the unqualified statement that the paintiff 
was permanently and totally disabled on August 
12, 1920”; that when he examined him in 1924 he 
found him unable to follow continuously any sub¬ 
stantially gainful occupation; and on January 28, 
1930, he found him unable to work continuously 
sufficient to earn a livelihood. The testimony of 
this witness is restated in appellant’s brief at pages 
18, 19, and 20 and appellee respectfully submits 


53 


that the testimony of the doctor falls far short of 
an unqualified statement that the plaintiff was per¬ 
manently and totally disabled on August 12, 1920. 
A very casual reading of the testimony discloses 
the exact words of the doctor to be: “from the in¬ 
formation that I gained and my discussion with 
him he has not been able to follow any gainful oc¬ 
cupation continuously” and “He was unable to 
work in 1924 when I examined him because of his 

_I 

nervous condition,” and “I consider Mr. Patter¬ 
son to be at this time permanently and totally dis¬ 
abled.” Where in this testimony is there any 
evidence that the plaintiff’s disability, which'in the 
opinion of the witness prevented him from follow¬ 
ing a substantially gainful occupation, was also 
permanent? No one is justified under the guise of 
accepting only favorable evidence, in reading into 

i 

the testimony of any witness, statements that the 
witness did not make. The only opinion expressed 
by the witness as to the permanency of the dis¬ 
ability relates to the condition of the plaintiff! at the 
time of the trial. The witness said: “I consider 
Mr. Patterson to be at this time permanently and 
totally disabled.” Appellant says “it is impossible 
to comprehend how the trial court could have; in the 
face of this doctor’s testimony alone directed a 
verdict for the defendant at the close of the plain- 

, I 

tiff’s evidence inasmuch as this testimony by itself 
establishes a prima facie case.” It is difficult to 
understand the astonishment of the appellant at 
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the action of the trial court in view of the fact that 
Dr. Moore did not express the opinion that the 
plaintiff’s total disability was permanent at any 
time while the contract was in force. Furthermore, 
had such an opinion been expressed it would have 
been directly opposed to the facts testified to by 
the doctor who himself examined the plaintiff 
August 12, 1920. We apprehend that the trial 
court cognizant of his duty to look at all the plain¬ 
tiff’s evidence would have taken into consideration 
the fact that Dr. Moore told the cross-examiner at 
page 62 of the Bill of Exceptions “there was no 
condition which would preclude Patterson in Sep¬ 
tember, 1920, from a physical standpoint from 
following continuously selected lines of employ¬ 
ment if the selection had been applicable to his 
particular case,” that he also told the cross-exam¬ 
iner at page 61 of the Bill of Exceptions “I found 
nothing in my examination last night from a 
physical standpoint which would prevent Mr. Pat¬ 
terson from following certain selected lines of 
employment.” Furthermore, the facts testified to 
by Dr. Moore, were that the only diseases he found 
in 1920 were enlarged liver, jaundice and malaria 
which materially improved and cleared up by Sep¬ 
tember, 1920, as a result of the doctor’s treatment; 
that he did not find anv evidence of tuberculosis in 
1920 and did not find any until 1924, and then the 
doctor admitted that he was not sure that tubercu¬ 
losis existed. Surely the appellant does not seri¬ 
ously contend that an opinion in conflict with 
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proven facts constitutes substantial evidence or 
that he may select favorable statements maiie by 
the plaintiff and his witnesses notwithstanding the 
fact that these statements lose entirely their value 
as the result of modifications or contradictions or 
positive withdrawals on cross-examination. 


LIBERAL CONSTRUCTION 


Under Point 3 of his brief, page 33, the Appel¬ 
lant pleads for a liberal construction. Appellee 
agrees that war risk insurance as all other bene¬ 
ficial legislation shall be liberally construed. Many 
cases so hold. Wherever there is doubt, that doubt 
is resolved in favor of the veteran, but liberal con¬ 
struction does not mean that we shall close out eyes 
to undisputed facts, neither does it mean that the 


plaintiff is relieved from proving his case by a fair 
preponderance of the evidence. We must assume 
in this case that the trial court cognizant o!f the 
rules of statutory construction and the decided 


cases, indulged every presumption in favor of the 
appellant and construed all the evidence offered in 


its most favorable light. After so doing the trial 
court, as did the court in the case of Wojciechowski 
v. United States, 51 Fed. (2d) 385, came to the 
conclusion: 

Giving a most liberal interpretation to the 
evidence offered in support of the plaintiff’s 
contention, I do not see how I can find, that 
during the life of the policy the plaintiff had 
such an impairment of mind or body,I ren¬ 
dering it impossible for him to follow con- 


i 
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tinuously a substantially gainful occupation, 
and that he suffered a condition then which 
rendered it reasonably certain that any dis¬ 
ability would continue throughout his life. 

In the case just cited liberal construction in 
favor of the soldier was urged upon the court. On 
this point Mr. Justice Knight, District Court of 
the United States for the Western Division of New 
York, said: 

This (liberal construction) to my mind, how¬ 
ever, does not mean that the plaintiff shall 
not establish his ease by fair preponderance 
of the evidence. It does mean that a liberal 
interpretation and construction shall be 
given to plaintiff’s proof and that the trial 
so construed shall establish the plaintiff’s 
cause by a fair preponderance of the evi¬ 
dence. 

In the ease of Le Due v. United States, 48 Fed. 
(2d) 789, the Circuit Court of Appeals for the 
Eighth Circuit points out: 

After all the right of recovery in these war- 
risk insurance cases is dependent upon con¬ 
tracts, and it is not within the province of 
the jury to award from funds gratuities to 
relatives of deceased soldiers, neither can we 
under the guise of liberal construction close 
our eyes to the facts disclosed by the record. 
(Emphasis ours.) 

In Blair v. United States, 47 Fed. (2d) 109, the 
Circuit Court of Appeals for the Eighth Circuit 
said: 
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While the courts are liberal in construing 
these insurance policies and resolving doubts 
in favor of the insured, they are not war¬ 
ranted in granting relief without evidence. 
The Government has been and is just in its 
treatment of its disabled soldiers, but it 
should not be imposed upon and its desire to 
be just made the means of speculative and 
unjust claims. There is plenty of substan¬ 
tial evidence to sustain the judgment of the 
trial court and it is affirmed. 

On January 18, 1932, the Circuit Court of Ap¬ 
peals for the Eighth Circuit said in reversing a 
decision for the plaintiff on the ground that the 
lower court should have instructed a verdict for 
the defendant, in the case of United States v. 
Hairston, said: 

While courts are liberal in construing these 
insurance policies and resolved doubts in 
favor of the insured, it must not be lost sight 
of that the liability is one arising on a con¬ 
tract and that these policies are not 
gratuities. 

In Freeman v. United States, 48 Fed. (2d) 233, 
the court said that the failure of the plaintiff to 
establish his case in accordance with the rules of 
evidence, “can not be supplied by grace. This 
court is not the Government passing upbn the 
question whether the plaintiff shall have a 
pension.” 
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CONCLUSION 

It is respectfully submitted that the plaintiff was 
not entitled to have his cause submitted to the jury 
and that the judgment of the trial court should be 
affirmed. 
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